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JOINT APPENDIX 


[ Filed in open Court, February 3, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled January 2, 1958, Sworn in on CE 7, 1958. 
The United States of America 3 Criminal No. 89 = 


v. : Grand Jury No. 1605-57 


Leon A. Brown : Housebreaking and Larceny 
Dennis Surratt : (22 D.C.C. 1801, 2201, 2202) 


| 


The Grand Jury charges: 

On or about December 6, 1957, within the District of Columbia, 
Leon A. Brown and Dennis Surratt entered the store of Alex Machlis 
with intent to steal property of another. 
SECOND COURT: | 

On or about December 6, 1957, within the District of Columbia, 
Leon A. Brown and Dennis Surratt stole the property of Alex (Machlis, 
of the value of about $60.00, consisting of the following: twenty-five 
cartons of cigarettes, each carton of the value of $2.00, $10.00 in money. 
THIRD COUNT: 

On or about December 9, 1957, within the District of Columbia, 
Leon A. Brown and Dennis Surratt entered the store of Louis Friedman 
with intent to steal property of another. | 
FOURTH COUNT: | 

On or about December 9, 1957, within the District of Columbia, 
Leon A. Brown and Dennis Surratt stole the property of Louis Friedman, 
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of the value of about $798.75, consisting of the following: $582.75 in 
money, sixty cartons of cigarettes, each carton of the value of $2.00, 
one case of eggs, of the value of $21.00, fifty pairs of hose, each pair 
of the value of $0.75, fixteen pounds of pork meat, each pound of the 
value of $0.50, six boxes of cigars, each box of the value of $5.00. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


{ Filed February 7, 1958] 
PLEA OF DEFENDANT 
On this 7th day of February, 1958, the defendants Leon A. Brown 
& Dennis Surratt, appearing in proper person and by his attorney 
1- Daniel T. Donohoe 2- John E. Curry, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to him, 
plead not guilty thereto. 
Defts. remanded to the D. C. JAIL. 
By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #1 


[ Filed April 17, 1958] 


PETITION FOR WRIT OF HABEAS CORPUS 
AD TESTIFICANDUM 


The petition of the United States by Oliver Gasch, United States 
Attorney, and Joseph M. Hannon, Assistant United States Attorney in 
and for the District of Columbia, respectfully shows: 

1. That a Federal Grand Jury in and for the District of Columbia 
returned a four count indictment against Leon A. Brown and Dennis 
Surratt on February 3, 1958, charging them in two counts of housebreak- 
ing and two counts of larceny. 
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2. That this matter has been set down for trial in the United 
States District Court for the District of Columbia at 9:00 a.m. on April 
21, 1958. ! 

3. That Charles Edward Massey, 2 colored male, approximately 
eighteen years of age, is presently confined in the Federal Reformatory, 
Petersburg, Virginia. That the testimony of said Charles Edward 
Massey is vital and necessary to the prosecution of the said Leon A. 
Brown and the said Dennis Surratt. : 

WHEREFORE, the premises considered, your petitioner prays: 

1. That this Court issue a writ of habeas corpus ad testificandum 
directed to Warden Olin D. Minton, Federal Penintentiary, Petersburg, 
Virginia, ordering the release of the said Charles Edward Massey into 
the custody of either the United States Marshal in and for the District of 
Columbia, or one of his deputies, or the United States Marshal for the 
Eastern District of Virginia, or one of his deputies, for the return to 
this district to testify in the above captioned case in the District Court 
of the United States for the District of Columbia on the 21st day of April, 
1958, at 9:00 a.m. and on such other days to which such cause may be 


adjourned. 


2. The petitioner herein further prays that either the United 
States Marshal in and for the District of Columbia, or one of his deputies, 
or the United States Marshal for the Eastern District of Virginia, or one 
of his deputies, be ordered to return the said Charles Edward Massey 
into the custody of the Warden of the Federal Reformatory at Petersburg, 
Virginia, upon completion of the trial in the above captioned case. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


Let the writ of habeas corpus 
ad testificandum issue as ordered 
this 17th day of April, 1958 


/s/ Bolitha J. Laws 


——— 


{ Filed September 29, 1959] 


PETITION FOR WRIT OF HABEAS CORPUS 
AD TESTIFICANDUM 


eee 

The petition of the United States by Oliver Gasch, United States 
Attorney, and Joseph M. Hannon, Assistant United States Attorney in and 
for the District of Columbia, respectfully shows: 

1. That a Federal Grand Jury in and for the District of Columbia 
returned a four count indictment against Leon A. Brown and Dennis Surratt 
on February 3, 1958, charging them in two counts of housebreaking and 
two counts of larceny. 

2. That on April 22, 1958, Leon A. Brown was found guilty of a 
four count indictment charging housebreaking and larceny and Dennis 
Surratt was found guilty of two counts of the same indictment. 

3. That on July 9, 1959, the United States Court of Appeals for the 
District of Columbia reversed the conviction of the defendant Surratt and 
remanded for a new trial. 

4. That the trial of Surrat is presently set for October 7, 1959, 
at 9:30 a.m. in the United States District Court for the District of 
Columbia. 

5. That the said Leon A. Brown, 2 colored male, approximately 
twenty years of age, is presently confined in the Federal Reformatory, 
Petersburg, Virginia. That the testimony of the said Leon A. Brown 
is vital and necessary to the prosecution of the said Dennis Surratt. 


WHEREFORE, the premises considered, your petitioner prays: 


1. That this Court issue a writ of habeas corpus ad testificandum 
directed to Warden Olin D. Minton, Federal Penitentiary, Petersburg, 
Virginia, ordering the release of the said Leon A. Brown into the custody 
of either the United States Marshal in and for the District of Columbia, 
or one of his deputies, or the United States Marshal for the Eastern Dis- 
trict of Virginia, or one of his deputies, for the return to this district to 
testify in the above captioned case in the District Court of the United 
States for the District of Columbia on the 5th day of October 1959 at 9:00 


a.m. and on such other days to which such cause may be adjourned. 


5 
2. The petitioner herein further prays that either the United 
States Marshal in and for the District of Columbia, or one of his deputies, 
or the United States Marshal for the Eastern District of Virginia, or one 
of his deputies, be ordered to return the said Leon A. Brown into the 
custody of the Warden of the Federal Reformatory at Petersburg, Virginia, 
upon completion of the trial in the above captioned case. | 


/s/ Oliver Gasch 

United States Attorney 
/s/ Joseph M. Hannon | 
Assistant United States Attorney 


Let the writ of habeas corpus 
ad testificandum issue aS ordered 
this 29th day of September, 1959. 


/s/ David A. Pine 
C. J. 


[ Filed July 5, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
October 7, 1959. | 


The above-entitled matter came on for trial before the HONORABLE 
MATTHEW F. McGUIRE, United States District Judge, and a jury, at 


1:45 o'clock p.m. | 
om * * * 
THE COURT: Dol understand we are only proceeding on the third 
and fourth counts, housebreaking and larceny with respect to the property 
of Louis Friedman? | 
MR. HANNON: Yes, Your Honor. | 
* * * * 
OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 
MR. HANNON: If the Court please, ladies and gentlemen of the 
jury, I have, in essence, told you already what this case is about. 


Again, very briefly, the defendant, Dennis Surratt, is charged in 
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Count 1 that on or about December 9, 1957, within the District of Co- 
lumbia, he entered the store of Louis Friedman with intent to steal prop- 
erty of another. 

Count 2 charges that after he got in there he did, in fact, steal the 
property of Louis Friedman or that the group that he went with stole 
property of Louis Friedman. The Count reads: 

"On or about December 9, 1957, within the District 

of Columbia, Dennis Surratt stole the property of Louis 

Friedman of the value of about $798.75, consisting of the 

following: $582.75 in money, 60 cartons of cigarettes, 

each carton of value of $2; one case of eggs, of the value 

of $21; 50 pairs of hose, each pair of the value of $0.75; 

15 pounds of pork meat, each pound of the value of $0.50 

and 6 boxes of cigars, each box of the value of $5. 

Ladies and gentlemen of the jury, notwithstanding the two counts of 
the indictment which charge that Dennis Surratt stole the property and 
that Count 1 charges that Dennis Surratt entered the store, the Govern- 
ment will show as follows: 

That on the night of December 8 or the early morning hours of De- 
cember 9, which was the early morning hours of a Monday, that the De- 
fendant, Dennis Surratt, together with a Charles Massey, Leon Brown 
and another individual went to the store of Mr. Louis Friedman at First 
and D Streets, Southeast, here in the District of Columbia at which time 
a pane of glass in the side window of the store had earlier been removed. 

The Government will show that when the four individuals went there 
that Massey and Brown and Barber went into the store while the defend- 
ant, Surratt, stayed outside as lookout out in the alley and, after the 
three men went into the store, they did, in fact, take property belonging 
to Mr. Louis Friedman and the evidence will show, ladies and gentlemen 
of the jury, that what they did when they got inside was to lift the items 
that I have enumerated out the window to the defendant, Surratt, who was 
standing there as a lookout. 

The Government will show that the value of the property taken from 
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Lowis Friedman was in excess of $100 and the Government will further 


show that at no time did Surratt or any of the others go into Mr. Louis 
Friedman's store, that they did, in fact, break and enter the store. 
After the Government has shown this, I will ask that you return an 


appropriate verdict in this case. 
* * * * 
MR. HANNON: Call Mr. Louis Friedman, if the Court please. 
Thereupon, : 
LOUIS FRIEDMAN | 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANNON: | 
Q. Mr. Friedman, if you will pitch your voice so that i can hear 
you, I am sure that we will all hear you. A. Iwill try to do the best 
that I can. | 
Q. Will you tell us first, Mr. Friedman, your full name? 
A. Louis Friedman. | 
@. Where do you live, Mr. Friedman? A. I live at 101 D Street, 
Southeast. | 
Q. Here in the District of Columbia? A. Yes, sir. 


Q. Mr. Friedman, are you in business for yourself? — A. Yes, 
i 


Q. What kind of business are you in? A. Groceries and meats. 

Q. And does your store haveaname? A. Friedman D.G.S. 
Market, I call it. | 

Q. And where is your market located, Mr. Friedman? A. At 
53D. That is on the corner of D and First Streets, Southeast. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Were you in the same business, sir, in December ‘of 1957 and 
more specifically on December 9, 1957? A. Yes, sir. : 

Q. Was your business located at 53 D Street, Southeast, at that 


time? A. Yes, sir. 
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Q. Mr. Friedman, I direct your attention, sir, to the early 
morning of Monday, December 9, 1957, and ask whether anything unusual 
had happened to you at that time. A. Yes, sir. I was called to the 
telephone. 

Q. By whom? A. By the police. 

Q. Without telling us what the police may have told you, asa 
result of receiving the phone call, did you do anything at that time? 

A. Well, I was told -- 

Q. I will put my question to you again, sir. As a result of what- 
ever it was the police said to you on the telephone, did you do anything? 
A. Yes, sir. 

Q. What did you do? A. Well, I got dressed -- I got dressed in 
a hurry -- and I walked across the street to the store. 

Q. So that your home is across the street from the grocery store? 
A. Across the street, yes, sir. 

Q. Did you go into the grocery store? A. Yes, sir, I did. 

Q. About what time was this on December 9? A. It was be- 
tween Six, six-thirty. It was early. 

Q. Were the police there when you got there, Mr. Friedman? 

A. Yes, sir. 

Q. At the time that you got there, did you make an examination 
of the store? A. Yes, sir, I did. 

Q. Let meiask you this, sir: Prior to the time that you went over 

there in response to the police call, when was it that you were last 
in the store preceding that time? A. I closed about 10:00 o'clock 
Saturday night. 

Q. Would that be December 7? A. December 7, and I don't 
open on Sunday so that was the first time that I was in the store since I 
closed it Saturday night. 


Q. Let meiask you this: When you closed the store on Saturday 


night, at about 10:00 o'clock, were the premises secured, sir? 
A. Yes, sir. I made sure that they were. 
Q. The doors were locked? A. The doors were locked. 
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Q. How about the windows? A. Well, the windows axe stationary. 


There is nothing there to lock. 
| 
Q. Will you tell us whether or not all the panes of glass were in the 


windows when you left? A. Yes, sir, they were. | 

Q. When you went there on Monday morning of December 9, in 
response to the telephone call you received from the Police Department, 
tell us what difference there was between the time you closed up on Saturday 
night and when you went there on Monday morning. A. There was a 
pane of glass removed from one of the windows facing D Street and there 

was a pane of glass which had been taken out, the upper pane. 

Q. It was taken completely out of the window, sir? A, Taken 
completely out and stood up against the house intact. It wasn "t even 
cracked. 

Q. Was there anything else you observed with respect i the store? 
A. On the pavement were also a sort of a display of hose. The only 
thing that was on the pavement was a display item but all the hose were 
gone. | 

Q. Where was this display? A. On the pavement. | 

Q. And Saturday night, it was inside the window? A. Inside the 
window, yes. | 

Q. What was it, a display of women's stockings? A. | Yes, sir. 

Q. You say the display stand was outside and the stockings were 


gone? A. Yes, sir. 

Q. Did you look about to see what else was missing? 
sir, I did. 

Q. Will you tell us what was missing? A. I missed all the cash 
that I had on hand that night to deposit Monday. | 

Q. How much was that? A. It was between five and six hundred 

dollars. It was the accumulation of a week. | 

Q. Where was that money, sir? A. I had part of it behind the 
check counter in a bag. I thought it was pretty secure, you know. It 
was inacorner. ThenI had some of my bills in a cigar box under a 

| 


gondola. 
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Q. Whatisagondola? A. A display in the center of the store 
for merchandise. i 

Q. How much money was it, altogether, as you remember? 
A. Between five and six hundred. I don't remember the exact amount. 

Q. When you left Saturday night, why is it you didn’t take this 
money with you? A. I never take a chance in carrying it across the 
street. I have always done that. 

Q. Was there anything else, Mr. Friedman? A. Merchandise. 

Q. What kind of merchandise? A. They give me a cleaning. 

Q. Tell us what kind of merchandise was missing. A. You see, 
I have a stockroom in the rear of the store where I keep all of my pack- 
ages of goods. I had a lot of cartons of cigarettes there. 

Q. About how many did you have that were gone? A. I always 
carried a big stock. They were all gone. All the cartons were gone. 

Q. Could you tell us how many cartons were gone? A. It must 
have between 60 and 70, easy. 

Q. What did you pay for each carton of cigarettes? A. They 
approximately cost $2 a carton, maybe a few pennies less. 

Q. You told us that ladies hose were missing? A. Yes. 

Q. How many pairs of stockings were missing? A. I guess be- 
tween 40 and 50 pairs. 


Q. What was the value of each pair of hose, to you, that you paid 


for? A. They cost me about 70 cents a pair. 

Q. Was there anything else, sir, missing besides the cigarettes 
and the hose? A. Well,I started looking around and I noticed that I 
had a whole case of eggs there. 

Q. Were they there? A. Unopened and that was gone. 

Q. On Monday morning, the eggs were gone? A. The entire 
case of eggs was gone. There was about ten pounds of bacon. 

Q. What is the cost of a case of eggs, Mr. Friedman? A. I 
guess about between -- I don't know -- I don't know how much eggs cost 
at the time. 

Q. Would $15 be a fair figure for the eggs? A. Yes, you can 
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say $15, easy $15. 

Q. What was the value of this bacon per pound? A. I} 
about ten pounds Ihad. That cost me about half a dollar a pound, I 
think, around in that neighborhood. | 

Q. Was there anything else missing, Mr. Friedman? A Every 
time I looked around, during the course of the day, I noticed I had about 


five or six boxes of cigars andI walked in back for a box that i had a call 
| 


for and they were all gone. 
Q. What is the value of the box of cigars? A. About $4 a box, 
I guess, approximately. | 
Q. Do you own this store, Mr. Friedman? A. Yes, sir, I do. 
Q. You own the store rather than rent it, is that correct? 
A. Yes, I rent it. 
Q. Yourentit? A. Yes. I don't own the building. | 
Q. So you rent the premises? A. Yes. 
Q. But you have been telling us about the eggs, the cigars, the 
mone A. That belonged to me. 
Q. Do you know the defendant, Dennis Surratt, sir? A. Well, 


sir, I don't remember. 
Q. At any rate, could you answer this question? Did you ever 


give Dennis Surratt permission to go into your store and take any of 
your property or to assist anybody else in going into your store and 
taking your property? A. No, sir, I did not. : 
* * * + 
Thereupon, | 
LEON A. BROWN | 
called as a witness by the Government and, having been first duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR. HANNON: 
Q. Mr. Brown, will you tell us your name, please? | 
A. Brown. | 
Q. How old are you, Mr. Brown? A. Iam 20 = of age. 


= Leon 
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Q. If you will keep your voice up a little louder, please, so we 
can all hear you. 

Do you know one Dennis Surratt? A. Yes, Ido. 

Q. Do you see him here in Court this afternoon? A. Yes, I do. 

Q. Will you point him out, please? A. Sitting over there 
(indicating) . 

Q. Which of the three men are you indicating? A. The one with 
the blue shirt on. 

MR. HANNON: May the record show that he has identified the de- 
fendant Surratt, if Your Honor please? 

THE COURT: Yes. 

BY MR. HANNON: 

Q. Mr. Brown, I direct your attention to the early morning hours 
of December 9, 1957 and ask if you, at that time, had occasion to be 
with Dennis Surratt? A. Yes, I was. 

Q. Where were you and he at that time, sir? A. Me and 
Surratt entered the store at First and D Streets. 

Q. You did what, please? A. Entered the store. 

Q. You entered the store. Where is the store located? A. It 
is on First and D Streets. 

Q. First and D Streets, what section? <A. Southeast. 

Q. Here in the District of Columbia? A. That is right. 

Q. When you went to the store, who was with you beside Dennis 
Surratt? A. Charles Massey was. 

Q. Was anybody else with you? A. A young fellow, Adolph 

Barber. 

Q. Mr. Brown, did you go into the store? A. Yes, I did. 

Q. How did you get in? A. Through the window. 

Q. When you got to the store, what was the condition of the 
window? A. Well, I can't say, like the top had let down. 

Q. It looked as though the top part of the window had been lowered 
down ? A. Yes, sir. 

Q. Did you see a pane of glass anywhere at that time? A. No, 
I didn't. 
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Q. Before you went there, did you have a conversation with 
Surratt about that window? A. No, I didn't. | 

Q. Did Surratt tell you anything at all about the window? A. No, 
he didn't. | 

Q. When you got there, sir, was the window already open? 
A. The window was already open. | 

Q. Did you ask Surratt or did Surratt at that time tell y u how it 
was that the window was open? A. Surratt told me he entered the 
store a little while before I came. | 


Q. He told you he had entered the store a little while before? 


A. Yes. 

Q. When you went into the store when Surratt was with you, Mr. 
Brown, who went in with you? A. Charles Massey and Adolph Barber. 

Q. Where was Surratt when you went in? A. He stayed on the 
outside. | 

Q. Was there a purpose for him standing outside? A, We was 
handing the stuff out to him. | 

Q. What did you take out of the store at the corner of First and D 
Streets, Southeast, and hand out the window to Surratt? A. Cigarettes 
and a sack of pennies. | 

Q. Did you take anything else? A. Different kinds of articles; 
meat. | 

Q. Did you take meat, sir? A. Yes, we did. | 

Q. How about cigars? A. I don't know. I can't remember 
about the cigars now. | 

Q. Do you remember anything else that you took? | A case of 
eggs. | 

Q. What else? A. Ibelieve there was some stockings. 

Q. Were these things handed out the window by you and Barber 
and Massey to Surratt? A. Yes, they were. | 

Q. What was done with them after they were handed out? 


A. They were taken around to the alley in back of Temple Court to an 


empty house. 


14 
Q. Were the things put in an empty house? A. Yes, they were. 
Q. Was anything done with them later? A. They were sold, I 
guess. 
Q. Did you sell any of them? A. No, I didn't. 
MR. HANNON: You may examine, Mr. Curry. 
CROSS-EXAMINATION 
BY MR. CURRY: 
Q. You are Leon A. Brown who testified in this Court on April 
21 and 22, 1958, | when you were on trial, is that right? A. Yes, Iam. 
And at that time you testified under oath? A. Yes, I did. 
. And you testified that no such entry had been made? A. Yes, 


You had nothing to do with it? A. Yes, I did. 
And the defendant Surratt had nothing to do with it? A. Yes, 


. You didn't know anything about it? A. Yes, I did. 
You say the window seemed as if it had the top let down, is 
that right? A. Yes, I did. 
Q. Down this way or over (indicating)? A. Down. 
MR. CURRY: Nothing further, Your Honor. 
REDIRECT EXAMINATION 
BY MR. HANNON: 

Q. Let me ask you something else. At the time Mr. Curry 
speaks of in April, April 21 and 22, when you testified you were on trial 
in this case, is that right? A. That is right. 

Q. And you were charged with the very offense that we are talking 
about now, is that correct? A. Yes, Iam. 

Q. Was it in your own defense, sir, at that time that you took the 
stand? A. Yes, I did. 

Q. And it was then when you took the stand that you testified you 
knew nothing about this? A. Yes, that is right. 

Q. Iam going to ask you, Mr. Brown, to tell us this: Are you 
telling the truth to us today or were you telling the truth back in April 21 
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and 22 when this case was on for trial? Do you understand my question, 


Mr. Brown? A. Yes, Ido. 
@. Allright, could you answer itforus? A. Tam telling the 


truth now. 
Q. You are telling the truth now? A. That is right. | 


MR. HANNON: Thank you, sir. 


THE COURT: Step down. 
(Witness excused.) | 


MR. HANNON: Call Charles Massey. : 
Thereupon, | 
| 
| 


CHARLES EDWARD MASSEY 
called as a witness by the Government and, having been first 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. HANNON: 
Mr. Massey, keep your voice up, please, and tell us your 
A. My name is Charles Edward Massey. 


aay sworn, 


Here in the District of Columbia? A. Yes, sir. 


Are you married, sir? A. Yes, sir. 


. How old are you? A. Twenty. ! 


Q. Mr. Massey, did you at one time or do you now know two men 
named Leon Brown and Dennis Surratt? A. Yes, I do. | 
Q. Do you see Dennis Surratt here in court this afternoon? 


| 
| 
Where do you live? A. 416 First Street, Southwest. 
ea 
| 
i 
| 


A. Yes, Ido. 
Q. Will you point him out and tell us which man you poknt to? 
A. The man over there with the blue shirt on (indicating) . 


MR. HANNON: May the record show the witness identified the de- 


fendant, Dennis Surratt. | 


BY MR. HANNON: : 

Q. Mr. Massey, in December 1957, did you know Surratt? 
A. Yes, I did. | 
Q. Did you know Brown? A. Yes, I did. | 
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Q. I direct your attention to the early morning hours of December 
9, 1957 and ask whether at that time you were in the company of Brown 

and Surratt? A. Yes, I were. 

Q. Where did you go, sir? A. Went to a grocery store at First 
and D Street, Southeast. 

Q. Here in the District of Columbia? A. Yes, Sir. 

Q. What time was it, as best you recall, when you went there? 
A. It was dark. 

Q. Was it after midnight or before midnight, can you fix the time? 
A. I don't know for sure. 

Q. Was there somebody else with you when you went to the 


grocery store? A. Yes, there were. 

Q. Whoelse? A. There was a fellow by the name Ernest -- 
I don't recall his last name. 

Q. Barber? A. Barber. 

Q. When you went to the grocery store, where did you go? 


A. Went inthe store. We went to the store. 

Q. How did you get into the store? 

THE COURT: I think we ought to have the location of the store 
fixed first. 

MR. HANNON: I will ask him again. 

BY MR. HANNON: 

Q. The store that you are speaking of, Mr. Massey, where is it 
located? A. Itlis located at First and D Street, Southeast, here. 

Q. Here in the District of Columbia? A. Yes. 

Q. You say you went into the store. How didyou get into the 
store? A. Went in through a side window. 

Q. Tell us about the window. What was the condition of the 
window? 

THE COURT: He says "we" went into the store. I think he ought 
to specify whom he means by "we." 

MR. HANNON: I will ask him that if I may get the window aspect 
first. 
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Will you read the question, please? 

(The pending question was read by the reporter.) 
THE COURT: If he knows. 

BY MR. HANNON: 

Q. Can you answer that? A. No, I can't. 
Q. You say you went in? A. Yes. 
Q. Who wentin? A. A fellow by the name of Ernest bad Brown 


and Thomas and Surratt's brother. | 


Q. Did you go with them also? A. Yes, and myself. 
Q. How many went in altogether, as best you recall? ‘A. Five. 
Q. Where was Surratt after you wentin? A. He was on the 


outside. 
Q. What was he doing out there, if you know? A. He was the 


lookout man. | 

Q. When you went in, what did you do in there, Mr. Massey? 
A. We started getting articles. | 

Q. What items, for example? A. Cigarettes, bacon, eggs, 


some money. 

Q. How about women's stockings? A. Yes, stockings. 

Q. What did you do with these items as you took them? A. We 
packed them in boxes, milk crates. | 

Q. How did you get them out of the store? A. Handed them out 
the window. | 
Q. To whom? A. Surratt. : 
Q. Surratt took them from you? A. Yes, sir. | 

Q. When you all went down to the store at First and D Streets, 
Southeast, did somebody break the window when you got there, Mr. 
Massey? A. The window was broken when we got there. | 

Q. It was already broken? A. Yes, sir. | 

Q. Did you see broken glass anywhere? A. No. 


Q. Was the window open when you already got there? | A. The 


i 


| 
| 
window was open. | 
| 
* 

: 
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MR. HANNON: Detective Harold H. Burwell. 
Thereupon, 
HAROLD H. BURWELL 
called as a witness by the Government and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HANNON: 

Q. Your name, sir, is Detective Harold H. Burwell, is that 

correct? A. That is correct, sir. 

Q. What is your present assignment? A. General Assignment 
Squad of the Detective Squad. 

Q. Of the Metropolitan Police Department here in the District of 
Columbia? A. Thatis correct, sir. 

Q. I direct your attention to the month of December 1957, Officer, 
and ask you, sir, what was your assignment at thattime? A. In 
December of 1957'I was assigned to the Fourth Precinct as a Precinct 
Detective. 

Q. While you were at the Fourth Precinct, sir, at that time did 
you have occasion to make an investigation in connection with the house- 
breaking complaint of a Louis Friedman who operates a grocery store at 
First and D Streets, Southeast, here in the District of Columbia? 

A. I did have such an assignment. 

Q. Did there come a time when you made arrests in that case? 

A. There did come a time when I male arrests. 


Q. When was it you made the arrests? A. I made several 


arrests on December 12, 1957. 

* * *x * 

Q. Detective, I will ask you who it was you arrested on December 
12, 1957. A. I beg your pardon, your question was whom did I arrest 
on December 12? 

Q. 1957, yes, sir. A. I arrested the defendant Dennis Surratt. 

Q. Is he here inthe Court? A. Dennis Surratt is sitting to the 
right of Mr. Curry. 


19 | 

Q. May the record show that the witness has identified the defend- 

ant. Who else did you arrest? A. There were several 
other defendants in other cases. | 

THE COURT: No. The question is, who else did you arrest, if 
anybody, in relation to this case? 

THE WITNESS: I arrested Leon Andrew Brown. I also arrested 
Charles Edward Massey. | 

BY MR. HANNON: | 

Q. Where and at what time was it that you arrested Surratt? 
A. It was around 2:00 o'clock in the morning, maybe a little after. 

Q. Andwhere? A. At 431 Delaware Avenue, Southwest. 

Q. Did you arrest anybody else from that premises? A. I did, 
| 

Q. Who? A. Iarrested Leon Andrew Brown at 431 Delaware 
Avenue, Southwest. | 
Q. So Brown and Surratt were in the same premises at the time 


you arrested them? A. That is correct. 


Q. You arrested Charles Massey, is that correct? He was 
also arrested at 431 Delaware Avenue, Southwest. | 

Q. The same premises? A. Same premises. | 

Q. After you arrested them, did you take them down to No. 4 


Precinct, sir? <A. I did, sir. | 
* * * 


Q. When you had Massey and Surratt and Brown at No. 4 Precinct, 
did they converse among themselves and answer questions? | | Answer 
the question yes, or no. A. They did converse. Yes, ‘they did 
converse among themselves. | 

Q. Wait before you answer this question to see if Mr. |Curry wants 
to note an objection. | 

From the conversation that Massey and Surratt and Brown had 
among themselves at No. 4 Precinct, were you able to come to a conclu- 
sion regarding whether or not they were friendly with one another, or 
acquaintances of each other? A. They appeared to be fripndly with 


each other among themselves, to me. 
* * * 
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MR. HANNON: That concludes the Government's case, Your 
Honor. 

* 

Thereupon, 

MARTHA SURRATT 
called as a witness and, having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. CURRY: 

Q. Your name is Martha Surratt? A. Yes, sir. 

Q. This (indicating) is your son seated here, (indicating the de- 
fendant)? A. Yes, sir. 

Q. Dennis Surratt? A. Yes, sir. 


* * * * 


Q. Where was he living during December 1957? A. At Temple 
Court, 423 Temple Court, Southwest. 
Q. How many rooms are there downstairs? A. Two. 


Q. And how many rooms upstairs? A. Two. 

Q. Are they small or large? A. Pretty large. 

Q. And where were you sleeping on the night of the Sunday before 
he was arrested? A. When he was arrested? 

Q. He was arrested during the middle of the week, wasn't he? 
A. Yes, on Tuesday. 

Q. The Sunday before that, where was he? A. He was home. 

Q. Do you remember what time he went to bed? A. He went 
to bed about nine, nine-thirty. 

Q. What time did you goto bed? A. I didn't sleep there. I 
don't sleep -- 

THE COURT: The question is what time did you go to bed? 

THE WITNESS: I went to bed about ten, maybe ten-thirty. 

BY MR. CURRY: 
Q. Upstairs or downstairs? A. Upstairs. 
Q. Where didhe sleep? A. Upstairs. 
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The front room or the back room? A. Back. | 


You were in the front room? A. Yes. 


* * * 


Q. Did you hear anything that indicated he got up? A. No, sir, 
I did not. | 

Q. Where was he when you got up in the morning? A. He was 
in bed. | 


* * * 2 


CROSS EXAMINATION | 

BY MR. HANNON: | 

Q. Mrs. Surratt, what date are we talking about, please? 
A. I just can't recall the date right now. | 

Q. You can't recall what date? A. Ona Sunday. I know it is 
on Sunday but I just can't recall the date. : 

Q. What was ona Sunday? A. I mean the Sunday he was talk- 
ing about. | 

Q. Iam asking you. You said it was on Sunday and I am asking 
you what was on a Sunday? A. You mean what date it was? 

Q. What date is it that you were talking about in response to Mr. 
Curry's questions? A. I just can't think right now. 

Q. Do you know what day it was, what day of the week? A. I 
know what day of the week it was but I just don't know the date of the 


month. 
Q. When was it that you said your boy went to bed at nine or nine- 
| 


thirty? A. On Sunday. 
Q. Which Sunday are talking about? Can you help us by telling 
us what Sunday you are talking about? A. I just can't recall, because 
I mean I have been so sick I just can't remember. | 
Q. Where was your son on the night of December 9th? A. De- 
cember 9th, let's see, December 9. I believe that is the night they 
were at the show. | 


Q. Who went to the show? A. He and my daughter and my other 


55 
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Q@. Sonnie? A. Yes, sir. 

THE COURT: What year is this? 

THE WITNESS: 1958 -- '59. 

BY MR. HANNON: 

Q. Where was your son on the night of December 10, 1957? 
A. He was home. 

Q. Did he go to bed that night? A. Yes, sir. 

Q. Where was he on the night of December 11, 1957? A. I just 
can't remember. 

Q. Do you know whether he was home or not? = A._I just can't 

remember that. 

Q. Isn’t it a fact that during the period of time that we are talking 
about, December 1957, your son didn't stay with you all the time, did he, 
Mrs. Surratt? A. Yes, he stayed with me all the time when he was 
out. 

Q. When he was out? A. Yes, sir. 

Q. Soon December 10, did he sleep at your house on December 10? 
A. Yes, sir. 

Q. How about December 11, 1957? Did he sleep at your house 
that night? A. Yes, because that was after my baby's birthday. 

Q. He slept at your house that night? A. Yes, sir. 

Q. How about December 12, 1957? A. I just can't recall. 


Q. Let me ask you this: During the month of December 1957, did 


he sleep at home with you all the time every night? A. Yes, he was 
there all the time. 

Q. You said something about your son being arrested. Do you 
know when he was arrested? A. Yes, sir, I know when he was ar- 
rested. 

Q. When was he arrested? A. I just can't call the date. 

Q. Where was he when he was arrested, do you know that? 

A. Yes, sir, he was down the street from where I live at. 
Q. He was'at somebody else's house? A. Yes, sir. 
Q. Do you know what time in the morning it was when he was 
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arrested? A. About three o'clock in the morning. 
Q. Now, let me ask you, Mrs. Surratt, how often was it that your 
son, Dennis Surratt stayed out until three o "clock during December 1957, 


when he was living with you? A. I never knowed him -- | 
MR. CURRY: I object. | 

THE WITNESS: I never knowed him to. | 

THE COURT: It is immaterial. | 
| 

| 


* * * 


Thereupon, 
LLOYD JUNIOR ANDERSON 
called as a witness and, having been first duly sworn, was examined and 
testified as follows: | 
DIRECT EXAMINATION | 
BY MR. CURRY: | 
. Your name is Lloyd Junior Anderson? A. Yes, sir. 

Where do you live? A. 423 Temple Court, Southwest. 

Your mother is Mrs. Martha Surratt? A. Yes, sir. 

Seated there (indicating) in the blue sweater? AL Yes, sir. 

. And this is your half brother (indicating)? A. Yes, sir. 

Dennis Surratt, indicating the defendant? A. Yes, sir. 

Do you remember that there was a time in December 1957, 
when Dennis Surratt, the defendant, was apparently taken into custody 
and didn't appear at your home any more? A. Yes, sir. : 

Q. Do you remember what day of the week it was when he was 


last at home? A. No, I don't. | 
Q. Was it on Sunday or the middle of the week? ! 
MR. HANNON: Objection, Your Honor. He says he doesn’ t know. 
THE COURT: He says he doesn't know but don't lead on material 
matter, please. : 
BY MR. CURRY: 
Q. Do you remember what your birthday is? A. Yes, sir. 
Q. Where was the defendant on the night of your birthday? 


THE COURT: When was your birthday? | 
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THE WITNESS: December 10. 
BY MR. CURRY: 

Q. Where was the defendant that evening? A. December 10, 
he was at the movie with me. 

Q. Where was he the Sunday before? A. At the movie. 

Q. What time did you go to bed that evening? A. We got to the 
movie about eight o'clock and went to bed about ten o'clock. 

Q. You sleep in what room upstairs? A. In the back room. 

Q. Where does the defendant sleep? A. In the same bed with 


Q. Do you sleep on the side nearest the wall or away from the wall? 
A. Away from the wall. 
* * * * 
Q. Did he get up during the night, the defendant? A. No, sir. 
Q. Of December 8, Sunday, December 8, did the defendant get up 
during the night? A. No, sir. 
Q. Was he there in the morning when you woke up? A. Yes, sir. 
* * * * 
Washington, D. C. 
October 8, 1959. 
* x * 
CROSS-EXAMINATION 
BY MR. HANNON: 
Q. Would you tell us all your name again, please? A. Lloyd 
Anderson. 
Q. Lioyd, let me ask you, are you also known as Sonnie? 
A. Yes, sir. 
Q. Thatis your nickname? :A. Yes, sir. 
Q. When is your birthday? A. December 10. 
Q. In 1957, do you remember what day of the week December 10 
was? A. Tuesday, I believe. 
Q. December 9, then, was what, Monday? A. Yes, sir. 
62 Q. And then'December 8 would be Sunday, is that correct? 
A. Yes, sir. 
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Q. Mr. Curry asked you where you were and where your brother 
Dennis Surratt was on December 8. That would be a Sunday night, is 
that right? A. Yes. : 
Q. Will you tell us again where you were and where Dennis was 


Q. How do you remember that you and Dennis were at the movies 
on Sunday night, December 8th? A. One wayI can remember is it 
was so close to my birthday. | 
Q. Did you tell us, sir, that you and Dennis always go ito the movies 
the night before your birthday? A. No, I didn't. | 
Q. Did you go to the movie the night before your birthday? 
A. No. 


| 
Q. You didn't go Monday night? A. No, sir. 


on December 8th? A. We was in the movies. 


Q. Can you recall whether you said, in answer to Mr. Curry's 


question, that you did go to the movies on Monday night? is Yes. 


63 Q. You didsay youdid? A. I did. 
Q. Which is right? Did you go to the movies Monday) night or not? 
A. I didn't. | 
Q. But you did go Sunday night? A. Yes, sir. | 
And Dennis was with you? A. Yes. ! 
What movie did you go to? A. Capitol Hill. : 
Where is that located? A. Pennsylvania Avenue, Southeast. 
Do you remember what picture you saw? A. No, sir. 
Who was with you? A. My sister and her boy friend. 
And Dennis as well? A. Yes, sir. | 
Q. Do you know Detective Burwell -- Detective Burwell, will you 
stand up, sir -- do you know Detective Burwell, Sonnie? A. Yes, sir. 
MR. HANNON: Mr. Marshal, may we have Detective Wesley step 


in for a moment? 
(Detective Wesley stepped into the courtroom and} 
then retired.) ! 
BY MR. HANNON: | 
Q. I ask you to look at the man that just walked into ie courtroom, 
| 
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sir, without saying anything at this time. Did you get a good look at him? 


A. Yes, Sir. 

Q. Doyouknowhim? A. Yes, sir. 

Q. Whatis his name? A. Detective Wesley. 

Q. When did you see him? A. When didI see him? 

Q. Yes, when have you seen him in the past? A. I have seen 
him quite a few times. 

Q. You can see this board, can you? A. Yes, sir. 

Q. Let's go on a little bit from where we are. December 11, 
1957, was a Wednesday, Sonnie, is that right? A. Yes, sir. 

Q. And December 12, do you remember what day that was? 

A. Thursday. 

Q. Thursday, yes. Do you remember late Wednesday night, 
about midnight or early Thursday morning, December 12, did you see 
Detective Burwell at that time? A. No, Ididn't. I can't remember. 
I think I did, thought. 

Q. Pardon me? A. I don't think I did. 

Q. Did you see Detective Wesley at that time? A. No. 

Q. Did there come a time that Detective Wesley and Detective 
Burwell came to your house and got you? A. Yes, sir. 

Q. When was that? A. Ona Sunday. 

Q. It was ona Sunday. It wasn't on December 12, early Thursday 
morning? A. I don't think it was. 

Q. But they did come and get you? A. Yes, sir. 

Q. And when they came and got you, where did they take you? 

A. Down toNo. 4 Precinct. 

Q. When you were down at No. 4 Precinct, you talked to both 
Detective Burwell and Detective Wesley, did you not? A. I just talked 
to one of them. 

Q. Which one did you talk to? A. Wesley. 

Q. Was Detective Burwell there? A. Not in the same room, 
he wasn't there. 

Q. After you talked to Detective Wesley, did you and he go some- 
where? A. Yes, Sir. 
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| 
And Did Detective Burwell go with you? A. I don’t think he 


Where did you and Detective Wesley go? A. Foria ride. 

. Where to, sir? A. To Third andC, between Third and C. 
Did you go over to First and D Streets, Southeast? | A. Yes, 

| 

What is over at First and D Streets, Sonnie? AL A grocery 
Whose grocery store? A. I don't know who it belongs to. 
It belongs to Mr. Friedman, is that right? A. Yes, sir. 
Had you been over to that grocery store before? ! A. Yes, 


When, prior to this time, were you at this as store? 
THE COURT: You had better come to the bench. : 
(At the bench): 
THE COURT: Was he involved in a criminal matter? | 
MR. HANNON: He was there and saw his brother break in. If 
Your Honor will instruct the jury that the questions Iam putting to this 


boy and the questions I am going to put to the police officers later are 
not for the purpose of proving the guilt of Dennis Surratt but only for the 
purpose of impeaching his testimony and then I think we will be in good 


THE COURT: Very well. 
(In open court:) 
THE COURT: Members of the jury, the Court called counsel to 
the bench to inquire of the District Attorney the purpose of the line of 


shape. | 
| 
| 


inquiry so I could rule upon the question as to whether or not it is germane 

to the matter with which we are concerned here. Ihave been advised by 

counsel for the Government that the only purpose of the testimony now 

sought to be elicited from the witness on the stand is to reflect upon his 

credibility as a witness and not in any circumstances to reflect upon the 

guilt or innocence of this witness and particularly upon the guilt of Surratt. 
| 
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B BY MR. HANNON: 
Q. Sonnie, when you went over to First and D Streets with 
Detective Wesley, what did you do over there? A. What didI do? 

Q. Yes. A. He wanted me to show him what way we broke into 
the store. He accused me of breaking into the store. 
THE COURT: I will exclude this testimony. 
MR. HANNON: May I confine it to First and D Streets? 
THE COURT: No, I will exclude it. 

BY MR. HANNON: 
Q. When you were at No. 4 Precinct with Detective Wesley and 


Detective Burwell, did you at that time tell them where you were on 


Sunday night, December 8th, and the early morning hours of December 
Sth? A. He didn't ask me. 

Q. No, that is not the question. Did you tell them where you were? 
A. Did I tell them where I was at? 

Q. Where you were on December 8th and the early morning 
hours of December 9, Monday? A. No, I didn't. 


* * * 


MR. CURRY: The defense rests, Your Honor. 

* * * 

Thereupon, 

HENRY H. WESLEY 
called as a witness in rebuttal,and, having been first duly sworn, was 
examined and testified as follows: 

THE COURT: Let the record indicate that this is Government's 
evidence in rebuttal after the Government has closed its case in chief 
and the Government is permitted, in the circumstances, to call this 
witness to the stand. 

MR. HANNON: Would your Honor instruct the jury before this 
testimony regarding impeachment? 

THE COURT: I think the jury understands. 
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DIRECT EXAMINATION ! 
BY MR. HANNON: | 

Q. Tell us your name and assignment, please. A. | 
Wesley, assigned to No. 4 Precinct, Washington. 

Q. Metropolitan Police Department? A. Yes, sir. 

Q. In December 1957, sir, what was your assignment? 

A. Assigned as a detective, Fourth Precinct, Washington. | 

Q. At that time were you working with Detective Baroid Burwell? 
A. Iwas, sir. 

Q. And during the course of your duties as a detective in No. 4 
Precinct, did you have occasion to investigate a housebreaking report 
made by a Mr. Friedman at First and D Streets, Southeast, here in the 
District of Columbia? A. Yes, sir. | 

Q. In connection with your investigation, sir, did there come a 
time that you had in your presence a youngster named Lloyd 5 unior 


Henry H. 


Anderson? A. Yes, sir. 


Q. I willask you, Detective Wesley, whether you see that young- 
ster in court today? A. Yes, sir. | 
Q. Would you point him out? A. He is on the third row, next 
to his mother, Mrs. Surratt. 
Q. What is he wearing? A. He is wearing a grey st with a 


light grey stripe. 
Q. When did you have him with you, Detective Wesley? A. In 
the early morning hours of the 12th of December which was early} 


Thursday morning. 
Q. 1957? A. 1957. 


Q. Was somebody with you at the time other than Lloyd Junior 
Anderson? A. Yes, sir, there were several. | 


Q. There was another police officer? A. There was another 


police officer, Detective Burwell. | 
Q. By what name do you know Lloyd Junior Anderson? 

A. Sonnie. | 
I 

| 

| 

| 


Q. Did you go to No. 4 Precinct with Sonnie? A. I did, sir. 
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Q. I will ask you to answer this question yes, or no. 

At the time that you took Sonnie to No. 4 Precinct in the early 
morning hours of Thursday, December 12, 1957, did you have occasion 
to talk with him regarding his whereabouts on late Sunday night, Decem- 
ber 8 and early Monday morning, December 9, 1957? A. Yes, sir. 

Q. Would you tell us what Sonnie said with respect to his where- 
abouts those two dates, December 8 and December 9? Where did he 
say he was? A. Sonnie stated that -- he said Sunday night and later 
we brought out that it was early Monday morning -- that he was on the 
corner of First and D Streets, Southeast. 

Q. Here in the District of Columbia? A. In the District of 
Columbia. 

* * 

BY MR. HANNON: 

Q. Officer Wesley, did he tell you, sir, who was with him at First 
and D Streets, Southeast, in the District of Columbia late Sunday night 
and early Monday morning of December 9? 

THE COURT: If anybody. 

THE WITNESS: Yes, sir. 

BY MR. HANNON: 

Q. He did? A. He did, sir. 

Q. Who did he say was with him at that place and at that time? 

A. He stated a boy by the name of Barber, a fellow he called Pool, 
later identified as Charles Massey; a fellow by the name of Leon Brown 
and his brother, Dennis Surratt. 

Q. Do you know Dennis Surratt? A. Ido, sir. 

Q. Whereis he? A. He is seated next to his counsel. 

*x * * * 
Thereupon, 

LLOYD JUNIOR ANDERSON 
called as a witness in rebuttal and having been previously sworn, 
resumed the stand and testified further as follows: 


DIRECT EXAMINATION 
BY MR. CURRY: | 
Q. Lloyd Anderson, when you were taken to No. 4 Precinct Station 
on the early morning of Thursday, the 12th of December, 1957, you were 
questioned, is that correct? A. Yes, sir. 


Q. And you have stated that you told them nothing, told the 
| 


| 
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| 


detectives nothing? A. Yes. 
Q. Were they insistent or not? A. Yes, sir, they were. 

| 

* * * * 


@. What did they do, if anything, other than talk to you? 
A. Well, he was smacking me around. | 

Q. Who smacked you around? A. Detective Wesley. 
Q. Who? A. Detective Wesley. 

> * CROSS-EXAMINATION ~ 

BY MR. HANNON: 

Q. And even though Detective Wesley slapped you aroun you 
still didn't tell them anything? A. Sure, I told them to quit 


slapping me. 


* * * * 


| 
* 
| 


MR. HANNON: May I call Detective Burwell? | 

Thereupon, | 
HAROLD H. BURWELL | 

called as a witness in rebuttal, having been previously sworn, resumed 
the stand and testified further as follows: | 
DIRECT EXAMINATION | 
BY MR. HANNON: | 

Q. Officer Burwell, you heard the aa of Sonnie Anderson? 
A. Yes, I have, sir. 

Q. At the time that he referred to, were you with Detective 
Wesley at all times while Sonnie was in custody? A. I was either 
directly with him or either I was in the room adjoining to the room where 
the door was open. | 

Q. Did Detective Wesley, you or any other police officer, during 
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that period of time, or any time, slap this youngster around? A. No, 
Sir. 
* * * 
ARGUMENT ON BEHALF OF THE GOVERNMENT 
MR. HANNON: If the Court please, ladies and gentlemen of the 
jury, at this time, as you know as experienced jurors, that both counsel 
representing the defendant and the Government have an opportunity to 
review with you the testimony which has been heard in the case. 
* * * * 
I think the testimony and evidence is clear. The testimony showed 
that Mr. Friedman rented this store and he owned the property 
contained therein and he told you the property listed in the indictment 
was, in fact, taken some time between Saturday night and Monday morning 
when the police called him. In turn, Charles Massey testified that he 
participated in this! house breaking and in this theft and with him, among 


others, was Dennis lsurratt. 


Leon Brown testified he participated in this housebreaking and theft 
and with him was Dennis Surratt. 

There came a time when the officers arrested Dennis Surratt and 
at the time he was arrested, he was with whom? Massey and Brown. 

I mention this to you because it clearly demonstrates that these three, 
Massey, Brown and Surratt, knew each other and then you recall 
Detective Burwell told us that at the precinct he observed the boys 
conversing with each other and they were friends. 

* * * * 

In respect to Sonnie Anderson, who is the brother of Dennis and to 
that degree he certainly has an interest in this case. He is trying to 
help his brother, Dennis Surratt, but I submit to you the two police of- 
ficers in this case, Detective Burwell and Detective Wesley, who are 
disinterested and are merely performing their duties that you, as citizens 
of the District of Columbia require of them, to wit, the duties as police 
officers, there came a time when they made arrests in this case. Dur- 
ing the course of their investigation, they talked to Sonnie Anderson and 


| 
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Detective Wesley said that Sonnie told him he was down at First and D 

Streets, that he was there with his brother Dennis Surratt, Barber and 

Massey. | 

* * * * 
ARGUMENT ON BEHALF OF THE DEFENDANT : 

MR. CURRY: Ladies and gentlemen of thejury, the United States 
Attorney has made perfectly clear the defense on which the defendant 
relies. I would like to, therefore, mention only very betel several 
matters. 

* * * 

Brown, a witness for the prosecution, has admittedly contradicted 
testimony given before when he was on trial. You are free to have 
notice when Brown left, he didn't walk out of the courtroom. ‘He went 
to that door (indicating). He was brought in here like the defendant with 
a Marshal in attendance. I submit to you he is not a free agent. It is 

a new principle, not of law, but a new principle of logic to ask you 
to disregard the fact that Leon Brown perjured himself one ae or the 
other because, if he was telling us the truth yesterday, as he assures us 
now that he is telling the truth, this testimony is to be ignored and ex- 
cused on the ‘ground when he perjured himself, he was on trial so 
don't regard that is impeaching his testimony or impairing his credibility. 
When a man takes a solemn oath to tell the truth and then lies, just 


“ forget it, overlook it. , 
* ~ He * 
CLOSING ARGUMENT ON BEHALF OF THE | 
GOVERNMENT 
MR. HANNON: If the Court please, ladies and gentlemen of the 
jury, I would like to make one or two observations with respect to what 
Mr. Curry has said to you. | 
I am not suggesting to you that a police officer is any better than 
any one of us but Iam suggesting to you this: I suppose one of the finest 
gifts that All Mighty God has given to us, some of us lack, but most of 
us have, is common sense. It is my feeling if a person exercises his 


34 
common sense, he generally arrives at the proper conclusion. In using 
common sense, you saw Detective Burwell testify and heard him testify 
85 on the stand and I am asking you to use your common sense to 

determine if Detective Burwell and Detective Wesley do not reflect 
honor and credit on the Police Department. You can believe their 
testimony and I leave that to you because Iam sure what your answer 
will be. 

* * * 

CHARGE TO THE JURY 

THE COURT: Members of the jury, I do not know how much 
experience you have had previously with reference to matters of this 
kind so Iam going to presume and conclude that your experience has 

87 been either no experience at all, which is a contradiction in terms, 
or very limited but I do want to say this to you that whether you have had 
experience previously or not you sometimes probably wonder how this 
whole trial in a criminal cause develops. 

We do not know. Legal historians do not know. They have theories 
and ideas but actually we can trace the origin of the jury way back before 
the birth of Christ in the Greek states and we find it, of course, developed 
very highly under the Roman Empire long before the break-up and the 
development of the national states of Europe. In the British Isles, 
originally jurors were witnesses, strangely enough, and the very origin 
of the word "jury"’ comes from the Latin language and literally means 
"Il swear.’ Swear to what? To tell the truth and that is the origin of 
the English term and so, by the process of evolution and when the rural 
civilization of England gave way to towns and the beginning of industry, 
we had the development of the jury system as we know it. 

Therefore, it is a part of our institutions guaranteed by the Con- 
stitution of the United States and by the Constitution of every State in the 
American Union that an individual accused of a criminal offense has the 
right, guaranteed by the Constitution of the State or the Union, to go be- 
fore a jury and have the question of his guilt or innocence resolved by 


people, such as you, performing the very function that you are perform- 
ing here today. 
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It is an interesting story and we find trial by jury now actually 
confined to the United States of America. In England, on the civil side 
of the court, they have given up trial by jury. They find it much more 
efficient for the dispatch of public business and litigation to have cases 
tried before a Judge but I would much rather, if I were involved in the 
situation where my guilt or innocence with reference to the commission 
of a criminal offense was in question, to have that question decided by a 
jury rather than by a Court consisting of one Judge or a number of Judges, 
no matter how learned in the law they possibly might be. So, rere 
you are following in a great tradition. 

This Court was established in 1801. That is 159 ae ago almost 
and you can just imagine, by letting your mind think back upon it, how 
many individuals, such as you are, in the past generations have sat just 
as you are now sitting today and so, therefore, as I said to you, not 


necessarily to you but to the prospective jurors before me with reference 
to being called for jury duty, it is a great obligation and one that in the 19 


years that I have been here, as I said yesterday, that I have never seen a 
jury that has not been conscious of its obligations. | 

You know and you are instructed, as a matter of law, ‘that an indict- 

ment is not proof. One of the unfortunate things about our modern 
way of living is that a person can be indicted and that be regarded as a 
term of opprobrium. They can say that his father was indicted once. 
That does not mean a thing. 

An indictment is merely a formal presentation by the grand jury, 
individuals such as you are called from their vocations and their res- 
ponsibilities in the every day world of affairs, to perform their function 
just a little bit differently than yours. A grand jury consists of not less 
than 16 persons and not more than 23. Patrick Henry called it the bul- 
wark of our liberties and the grand jury decides whether or not the 
accusation of the commission of a crime shall be made against an 
individual. It is not the power of the Court. It is not the District Attorney. 
It is the power of the people through the organism of the grand jury. The 
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The grand jury can say, we don't see that a crime has been committed and 
return an ignoramus or no-bill but if an indictment is returned, what does 
it mean? It means nothing. It has no value in the case whatsoever from 
an evidential point of view. It merely means this is what you are accused 
of. There are no punches pulled. The cards are all on the table. We 
want you to know just exactly what you are charged with so, when the 


opportunity comes, when the time comes to place you on trial before 


your peers, you are not kept in the dark. 

That is the purpose of an indictment. It merely points out to the 
individual with what he is charged. 

What is the offense that this individual who sits here is charged 
with? He is charged in an indictment with two separate offenses. He 
is charged with the crime of housebreaking and he is charged with the 
crime of larceny. 

The housebreaking charge is to the effect that on December 9, 1957, 
within the District of Columbia, he entered the store of one Louis Fried- 
man with intent to steal the property of Louis Friedman and, in the second 
charge, that accusing him of larceny, he is actually charged with taking 
the property of Louis Friedman. 

Housebreaking is a refinement of the old common law crime of 
burglary. In the old days and not so long ago, burglary was committed if 
a person entered the home of another after sunset and before sunrise. 
That was burglary but cities having developed to the extent they have, 
Congress having burgeoned to the extent that it has and Congress, as 
far as the District of Columbia is concerned, has defined a crime called 
housebreaking and here it is: 

"Whoever shall, either in the night or in the daytime," 

-- I told you burglary was in the nighttime between the 

hours of sunrise and sunset -- 
“or in the daytime, break and enter, or enter without break- 

ing, any dwelling, bank, store, warehouse, shop, stable, or 

other building, or any apartment or room, whether at the 

time occupied or not * * * with intent to break and carry 


92 
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away any part thereof or any fixture or other thing 
attached to or connected with the same or goods therein” 
shall be guilty of the crime of housebreaking. | 

So, therefore, there is an intent required to be proved from the 
standpoint of the crime of housebreaking as there is in most criminal 
crimes. What is a person's intent? Well, only God Almighty can get 
into your minds or mind to determine what your intent is at a given 
time. That cannot be determined directly but it can be determined in- 
directly by circumstances, the things standing around. For example, 
if you walk out of here at noontime and you see a man step upon a plat- 
form of the Transit Company and look to the left and you see a street- 
car approaching and you see him put his hand in his pocket to fish for 
change or a token, you would naturally conclude that that man was about 
to board the streetcar, that he had the intent to board it. So |intent means 
what a person has in mind when he does a certain thing. Intent is an 
essential element of the crime of housebreaking. 

The second crime charged is the charge of larceny. The first 
offense is that he entered the store with intent to steal and the second 
count charges him with the actual stealing. 

What is larceny? Even the very word itself seems e indicate 
what the nature of the offense is, larceny. Larceny is the taking of the 
goods, the wares or the merchandise of another with the intent at the 
time of the taking of depriving that person permanently of those goods, 
that merchandise, that thing. So again it is the taking with the intent at 
the time of the taking of depriving a person of his goods, of his wares, 
of his merchandise or some other thing of related character, some 
personal property, so again intent is a very important essential element 
of the crime of larceny. | 

You may now say, well here, what about this situation if the 
Government admits in the circumstances that Surratt, from the stand- 
point of the presentation of his case, didn't enter this store of Louis 
Friedman and there is no evidence to indicate that he took anything from 
it, not being within it. You are instructed, as a matter of law, that a 
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person found by a jury beyond what we call a reasonable doubt to be in 
such circumstances is what they call, in the law, an aider and abettor. 
An aider and abettor is one who assists, advises, encourages or cooperates 
with another in the commission of a crime and so, therefore, all aiders and 
abettors in the circumstances that I have just outlined are principals. The 
common example given is that I will be a lookout in the sense that I will 
make a telephone call to B to advise him that X has just entered his 
apartment and C then enters the apartment, assaults X and robs him of 

his goods. Iam an aider and abettor. I am just as guilty as the 
assaulter B in the circumstances so, therefore, with respect to that 


aspect of the matter, it is not necessary in the Government's presenta- 
tion of this case to prove the defendant actually was in the place taking 
something therefrom if he was on the outside as a lookout aiding, abetting, 


conniving, cooperating with the commission of a crime. 

The burden of proof in this case, as in every other criminal case, 
is upon the Government to prove every essential element of the crimes 
alleged beyond a reasonable doubt, prove the essential elements of the 
crime of housebreaking as I have outlined that to you and the essential 
elements of the crime of larceny, particularly with reference to intent, 
as I have outlined that aspect of the matter to you. That does not mean 
that the Government must prove its case beyond a reasonable doubt in the 
sense that it is beyond all doubt and so, therefore, naturally the question 
arises in your mind what is meant by reasonable doubt. 

A reasonable doubt is the same type of doubt that you, yourselves, 
would have in a matter of grave concern and importance in your own 
lives, a matter as grave and important in your lives as this matter is 
in the life of this defendant, that would cause you to hesitate or to pause 
before taking a contemplated step. It is a doubt that is not based upon 

94 prejudice. It is a doubt that is not based on conjecture. Itisa 
doubt that is not based on guess, but a doubt that arises from all of the 
evidence that has been presented in the case. It doesn't mean that the 
Government must prove its case with the exactitude of physical laws, 
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that parallel lines will never meet or the ebb and flow of the tide, not 
at all, but only up to the point where you, the jury, from all the evidence 
have a firm and abiding conviction of the defendant's guilt. ‘None of us, 
I take it, have ever been on Okinawa, yet we know such a place exists 
by the testimony of those who have been there and whose word we 
regard as credible in the circumstances so, therefore, we have a 
moral certainty that such a place as Okinawa exists. : 

The Government represents the public. Crime isa violation of 
public order. It is a disruption of what we call public tranquility. big 
you and I have a private controversy, if I injure you in the negligent 


operation of my motor vehicle, damage your car and cause) you some 
physical disability of a minor or a grave character, that isa contro- 
versy between you and me. That can be adjusted privately | or, if it 
can't be adjusted privately, you have the right to have access to the 

court s and have the matter resolved. That is a private wrong. Crime 
is a public wrong because it disrupts, as I have said before, public 
tranquility, public order. Living as we do ina civilized community, 
therefore, it is the function and the responsibility of the United States 

Attorney, who is a Government officer appointed to the post 
created for that purpose of presenting to the grand jury matters which 
he concludes, in the exercise of his function, might possibly indicate 
the commission of a crime and if the grand jury indicts, then the United 
States Attorney has the duty and the obligation to en < trial with 
reference to those matters. 

The defendant comes into court with what we call the presumption 
of innocence. What does that mean? It simply means that he is pre- 


sumed to be innocent and that presumption remains with him throughout 
the course of the trial until the point is reached, if it is re; ched, where 
you, the jury, upon all the evidence are convinced beyond a reasonable 
doubt that he is guilty of the crimes alleged. ! 

You are the sole judges of what we call the credibility of the 
witnesses. What is meant by that? Simply their worthiness of belief 
so you can take into consideration their attitude and demeanor on the 
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stand; their interest in the outcome of the case, if such be made mani- 
fest; their bias or prejudice, if such is shown, and to give their testi- 
mony only such weight as you, the jury, think under all the circumstances 
it is entitled to. 

Under our system, the defendant is not obliged to take the stand. 
The burden is upon the Government, as I have said and as I have defined 

that term, to prove its case beyond a reasonable doubt and so, . 
therefore, no unfavorable inference can be drawn by virtue of the fact 
that the defendant has failed to take the stand. He has the right to, in 
the circumstances, refuse to take the stand, to stand mute, as the ex- 
pression goes, because of the fact the burden is on the Government to 
prove its case beyond a reasonable doubt, as I repeat again, as I have 
defined that term. 

If you believe that any individual, or individuals, has perjured 
himself or herself, then you are instructed, as a matter of law, you 
are at liberty to disregard the testimony of such witness or witnesses 
unless you find it corroborated by testimony of another. 

It is the function of the Court to state the law. You must take the 
law as given you by the Court and, fortunately, if there is error there is 
a place where that error can be corrected. 

You are the sole judges of the facts and so, therefore, during the 
course of this trial if you have concluded that the Court has made up its 
mind as to the guilt or innocence of the accused, you are instructed to 
efface from your recollection and from your mind any such idea. These 
parties are not here for my opinion in the circumstances or for the 
opinion of counsel who have a duty in the circumstances to picture to 
you the inferences they feel can be drawn from the evidence. The 


97 ultimate responsibility is yours, under our system. 
The defense in this case is what we call an alibi. What does that 
mean? It simply means that the defendant states and presents evidence 


to support the claim that he was not where the crime was committed. 
It is a legitimate, legal and proper defense but the defense of an alibi, 
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like any other defense that the defendant might interpose, is to be con- 
sidered by you with care and you are in this case, therefore, to give the 
testimony produced by the defendant or on his behalf such weight and 
such consideration as you may think it is entitled to under ie circum- 
stances. 

Here again you have the testimony in this case of accomplices, 
aiders and abettors. You are instructed, as a matter of law, that you 
are to receive such evidence with caution and to scrutinize it with care. 
It is competent evidence but there is attached the obligation ‘by virtue of 
its character to scrutinize it with care and to receive it in the circum- 


stances with caution. | 

I think, gentlemen, I have covered it. Any objections | to the charge ? 

MR. HANNON: Not from the Government, Your Honor. 

MR. CURRY: Your Honor, may I approach the saa 

THE COURT: Yes. 

(At the Bench:) 

MR. CURRY: There were several questions which were asked but 
unanswered and I guess, for that reason, were immaterial. | | They were 
usually withdrawn, I think. The defense asks the Court to instruct the 
jury to disregard any question, if the question was asked by either of 
us, to disregard the question if it wasn't answered. | 

THE COURT: All right. | 

MR. CURRY: This is a thought: The Court csi out the duty of 
the prosecutor to present the case for the Government. will the Court 
please instruct the jury that the defendant is entitled under our system 
of having appointed counsel with the duty to present his case ? 

THE COURT: Do you want me to tell them you are assigned 
counsel ? 

MR. CURRY: No, that he has the duty to present his case, not that 
I am assigned. | 

MR. HANNON: That is appropriate after the jury co 

THE COURT: Don't get disturbed. What else? 

MR. CURRY: That is all, Your Honor. 
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(In open Court:) 

THE COURT: Members of the jury, defendant's counsel has asked 
that I instruct you that you are not to draw any inferences from questions 
asked by Government counsel of witnesses and which were unanswered 

99 and, of course, I thought I made that clear but in case it is not 
clear, I will repeat what I said, generally. 

You are only to be concerned with the evidence that has been 
presented to you and certainly a question asked and unanswered, in the 
circumstances, isinot evidence and then, of course, I might say this to 
you, parenthetically, that the defendant certainly is entitled to counsel 
in the circumstances and presentation of his case. 

The point I want to make is this: I don't want you to think that by 
enlarging upon the duties of the District Attorney that Iam certainly in 
any way denigrating, if you want to call it such, the responsibility of 
defense counsel. All proceedings in our courts are adversary. In other 
words, there is much to be said on both sides and, as an intelligent jury, 
I think you understand that, too. 

There are only two possible verdicts that you can return in each 
of these charged offenses. First, the offense of housebreaking, your 
verdict would be either guilty or not guilty and, in the matter of the 
question of larceny, your verdict would be either guilty or not guilty. 

* * - * * * 
104 October 30, 1959 
SENTENCE 

THE DEPUTY CLERK: The case of Dennis Surratt. 

THE COURT: Mr. Curry. 

MR. CURRY: If Your Honor please, this defendant, I understand 
from his statement, when released from confinement just before the 
offense was committed of which he now stands convicted, that at that 
time he was suffering from a double hernia which precluded him from 
getting employment. That, of course, does not excuse an offense but it 
does serve to indicate the situation at that time. 
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Your Honor will realize, Iam sure, from the record, what the 
sentence was before and I submit it should not be any greater and, in view 
of the factthat he was in confinement since, I believe, about December of 
1957, that a minimum sentence would serve to protect society in his case. 
I would like to add, if I may, Your Honor, which does not appear 
so far as I know in the record, that from personal visits to his home, 


Your Honor, I can state that it is definitely a slum. I realize, | Your 


Honor, that people have risen above such surroundings but it must be 
unusual and I submit that for Your Honor's consideration in determining 
the degree of culpability in this man's lengthy record. ! 

THE COURT: I will simply say that I can appreciate the fact that 
environment and economic pressures and all of those things have a very 
serious effect from the standpoint of the genesis of crime. There is no 
question about that; yet, on the other hand, people are much better off 
today than they were 25 or 30 years ago when we were of the same age as 
this defendant. At that time, if your ability to work was in any way cur- 
tailed, you would get along the best way you could. There was no such 
thing as social security. There was no such thing as old age, pension. 
There was no such thing as taking care of people from the standpoint of 
unemployment. Today, that is being taken care of all along the line so, 

therefore, while the factors which you mention have a very serious 

effect, nevertheless, there has to be a recognition that you cannot be 
violent in the matter of an appropriation of other people's property. 
We have got to live in civilized society and I do not care what the back- 
ground of the individual is. He knows from the time he is seven years 
of age that this belongs to me and that belongs to him and he must keep 
his hands off what belongs to the other person. | 

And so, therefore, it is the question certainly in the balance of 
interest that no one wants to deprive a person of liberty which is the 
most precious thing we have and yet we cannot have these hordes of young 
adolescents running around town making free with other people’ s 
property and committing acts of violence. Otherwise, the community 
would not be safe. I think that this man has had a fair chance. 
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This man has had a fair chance from the standpoint of housebreak- 
ing, 1945 as a juvenile; petit larceny, 1947; investigation, 1948; house- 
preaking, petit larceny in 1949; July 11, 1951, a parole violator. 

As an adult, 1952 investigation; 1953, housebreaking and larceny 
and he was sentenced to a term of 2 to 6 years on April 22, 1953 and 
conditionally released from Lorton on October 29, 1957 so he is old 
enough to know what the score is. He is 22 or 23 years of age now. 

Is there anything you want to say? 

107 THE DEFENDANT: Only that I didn't commit this crime. 

THE COURT: I know you said that and you said that at the time 
you first committed it and the jury concluded you did commit the crime. 
The case went to the Court of Appeals and it was reversed and you went 
to trial the second time and the jury concluded the second time that you 
committed the crime. 

So, therefore, on Count 3 of the indictment, 2 to 6 years and on 
Count 4 of the indictment, 2 to 6 years, the sentence in Count 4 to be 
concurrent with the sentence imposed in Count 3. 


[ Filed November 2, 1959] 
JUDGMENT AND COMMITMENT 
On this 30th day of October, 1959 came the attorney for the 
government and the defendant appeared in person and by counsel, John 


E. Curry, Esquire; 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and a Verdict of Guilty of the offenses of HOUSE- 
BREAKING and GRAND LARCENY as charged in Counts 3 and 4 and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Two (2) years to Six (6) years on Count 
3; Two (2) years to Six (6) years on Count 4, to run concurrently with 
sentence imposed on Count 3. | 

IT IS ORDERED that the Clerk deliver a certified copy | of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Matthew F. McGuire — 
United States District dudge 


* * 


[ Filed November 14, 1959] 


AFFIDAVIT OF APPOINTED COUNSEL IN CONNECTION wiTH APPLI- 
CATION OF DEFENDANT DENNIS SURRATT FOR LEAVE TO APPEAL 
IN FORMA PAUPERIS. | 


DISTRICT OF COLUMBIA, ss: ! 

John E. Curry, first being duly sworn on oath according to law, deposes 
and says: He is the counsel of record, appointed by this Court to appear 
and defend in behalf of defendant Dennis Surratt; affiant discussed this 
matter at length with said Surratt after the Court of Appeals ordered a 
new trial; with particular reference to the statement by Surratt that 
defendant Surratt told affiant to call Adolph Barber and Elizabeth Ander- 
son as witnesses for defendant, the nature of their testimony and the 
advisability of calling them were discussed fully about September 2, 
1959; thereafter, during the weeks before the second trial October 7-8, 
1959, affiant weighed the matter carefully; as a matter of judgment affiant 
decided against calling either of the two witnesses above-named; affiant 
informed defendant Surratt of that conclusion and of the reasons for it; 
defendant Surratt stated that he would leave the decision to affiant; at no 
time thereafter until after sentence was passed, did defendant Surratt 


ever indicate to affiant that he intended to overrule the decision of affiant; 
| 
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on several different occasions affiant in clear language asked said 
Surratt if he was clear as to the reasoning of affiant, and made it plain 
that said Surratt was to express freely any disagreement or dissatis- 
faction. 


/s/ JOHN E. CURRY 
[ Jurat dated November 14, 1959] 


* * * 


[ Copy served on U.S. Atty. 14 Nov. 59; /s/ John E. Curry] 


[ Filed D.C. Court June 1, 1960] 
[ Filed U.S. Court of Appeals for D.C. May 31, 1960] 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. Misc. 1413 September Term, 1959 
No. 2: Dennis Surratt, ene ourt Criminal 

Petitioner, 

v. 

United States of America, 

Respondent. 


Before: Washington, Bastian and Burger, 
Circuit Judges, in Chambers. 


ORDER 

Upon consideration of the petition for leave to prosecute an appeal 
in forma pauperis and of the memoranda in support and in opposition, 
it is 

ORDERED by the court that petitioner is allowed to proceed on 
appeal without prepayment of costs from the judgment of the District 
Court and that the joint appendix shall be printed at the expense of the 
United States. 

Per Curiam 


Dated: May 31, 1960 
* * *€£ *&* * *€ 


[ Filed U.S. Court of Appeals for D.C. July 22, 1960] 


COUNTERDESIGNATION OF RECORD TO BE 
PRINTED IN JOINT APPENDIX 


Comes now the appellee by its attorney, the United oe Attorney, 
and pursuant to Rule 16(b) of the General Rules of the Court hereby 
counterdesignates the following portions of the record in this case on 
appeal to be printed as part of the joint appendix: | 

1. Affidavit of John F. Curry filed November 14, 1959. | 

2. This Counterdesignation. | 

| 


| 
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| 


/s/ OLIVER GASCH, 
United States Attorney | 


/s/ CARL W. BELCHER 
Assistant United States eee 


/3/ NATHAN J. PAULSON | 
Assistant United States Attorney 


[ Certificate of Service] 


BRIEF FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15864 — ‘O. a 
DENNIS SuRrart, 


Unrrep Srares or es APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 
NATHAN J. PAULSON, 
Assistant United States Attorneys. 


United States Court of 4. 
For tive 
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Ppec 


SEP 12 1960 
Sold) Mlranf! 
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In the opinion of the appellee the following questions are 
presented: 

1. Where appellant fails to object to the court’s instructions 
and also fails to request certain instructions, may he raise the 
issue for the first time on appeal? 

2. Are either (1) the instruction not objected to for the first 
time or (2) the omitted instructions never requested sufficient 
to constitute plain error? 

69) 


Counterstatement of the case 
Statutes involved. 
Summary of argument 
Argument: 
I. The Court’s instructions were proper. Since appellant failed to 
object thereto and to request special instructions he may 
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APPEAL FROM THE UNITED STATES DISTRICT OOURT FOR THE 
DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 3, 1958 there was filed in the District Court 
an indictment charging appellant and a co-defendant (Leon 
A. Brown) with housebreaking:and larceny.’ On February 7, 
1958 appellant entered a plea of not guilty. Thereafter ap- 
pellant was convicted by ‘a jury and was sentenced to a term 
of imprisonment ‘of from three'years to nine years. On appeal 
the conviction was reversed, Surratt v. United States, —— 
US. App. D:C. ——, and the cause remanded for a new trial. 
On October 7, 1959 appellant was again tried but only on the 
third and fourth counts, counts one and two having been dis- 
missed. Appellant was found ‘guilty by a petit jury and on 
October 30, 1959, he was.sentenced to a term of imprisonment 
of from two to six years‘on each count of the indictment, the 
sentences to run concurrently. 

- Louis Freedman testified that he was the owner of a meat 
and grocery store located at 53 D Street, S.E., in the District 


#22 DLC. 1801, 2201, 2202. 
(1) 
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of Columbia on December 9, 1957 (J_A. 7); that on December 
9th he was called on the telephone by the police as a result of 
which he proceeded from his home to his store in the early 
morning hours (J.A. 8); that on December 7th which was a 
Saturday night he locked the premises securely and that when 
he returned asa result of the police telephone call he found that 
& pane of glass had been taken out of one of the windows and 
“display” of women’s hosiery which had been in the window 
was then lying on the pavement; that there was missing from 
the store between five and six hundred dollars and various kinds 
of merchandise, namely cigarettes, hose, eggs, and bacon (J.A. 
10). 

Leon A. Brown testified that in the early morning hours of 
December 9, 1957, he had occasion to be with appellant; that 
he and appellant entered Mr.-Freedman’s store:at Ist and D 
Streets in the District of Columbia; that other people were 
with them (J.A. 12); that appellant told him that he had al- 
ready entered the store prior to Brown’s arrival and that when 
he and the others entered the store appellant “stayed on the 
outside” so that those on the inside could hand “the stuff out 
to him” (J.A. 18). He then described the merchandise which 
was taken (J_A.13). Upon cross-examination the witness tes- 
tified that he had been a co-defendant and had been on trial 
with appellant for the same offense in April, 1958; that at that 
time he had testified under oath that no entry had been made 
and that he had nothing to do with it norhad appellant. Upon 
redirect examination the witness stated that at the time of the 
original denial of his participation in the crime he was testi- 
fying in his own defense but “now” he was telling the 
truth (J.A. 14, 15). ora tes . 

Charles Edward Massey testified’ that he knew -both 
appellant and Leon Brown and that on December 9, 1957 


8 grocery store; that they 
through a side window; that appellant stayed on the outside 
‘28 the lookout man to whom they handed out the merchandise 
“(J.A. 16, 17). 5x Go See te ES Bre 
At the conclusion of the government's case—appel- 
lant’s mother testified and attempted to give appellant an 
alibi (J-A. 20, 21). Appellatit’s step-brother testified in cor- 
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roboration thereof (J.A. 23, 24) ; but stated that he anda police 
officer had gone over to Mr. Freedman’s grocery store at which 
place he‘had been previously (J.A. 27). At that point the 
prosecutor requested the court to, and the court did, instruct 
the jury that the only purpose of. the testimony regarding this 
witness’ presence on the scene was to establish his credibility 
as a witness and not in any circumstances to reflect upon the 
witnesses innocence or guilt and particularly appellant's guilt 
(J.A. 27). In rebuttal Detective Henry H. Wesley testified 
that he had occasion to investigate the housebreaking at Mr. 
Freedman’s store; that on December 12, 1957 he took Lloyd 
Anderson to the Fourth Precinct at which place Anderson told 
him that he had been on the corner of Ist and D Streets, S.E., 
in the District of Columbia in the early morning hours when 
the instant. crime had been committed (J.A. 30). He also 
stated that the witness had told him that Massey, Brown, and 
appellant were with him at that place and time (J.A. 30). In 
surrebuttal Anderson testified that when he was questioned by 
the police he told them nothing, but that Detective Wesley 
“was smacking me around” (J.A. 31). Upon cross-examina- 
tion the witness stated that the only thing he told Wesley was 
to “quit slapping” him. Officer Harold H. Burwell testified 
that at the times referred to in Anderson’s testimony he was 
either with Detective Wesley or was in an adjoining room 
where the door was open while Anderson was in custody and 
during this entire period of time neither Officer Wesley nor any 
other police officer slapped the witness (J.-A. 31, 32). In clos- 
ing argument appellant’s counsel argued the question of per- 

jury to the jury (J.A. 33). The court then charged the jury 
(J.A. 34-42). 

STATUTES INVOLVED 


Title 22 District of Columbia Code § 1801 provides: 


Definition and penalty.—Whoever shall, either in 
the night or in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room, whether at the time occupied or not, or any 
steamboat, canal boat, vessel, or other watercraft, or 
railroad car, or any yard where any lumber, coal, or 
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other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached 
to or connected with the same, or to commit any crimi- 
nal offense, shall be imprisoned for not more than fif- 
2 teen years. 
Title 22 District of Columbia Code § 2201 provides: 

Grand larceny.—Whoever shall feloniously take and 
carry away anything of value of the amount or value of 
$100 or upward, including things savoring of the realty, 
shall suffer imprisonment for not less than one nor more 
than ten years. 

Title 22 District of Columbia Code § 2202 provides: 

Petit larceny—Order of restitution.—Whoever shall 
take and carry away any property of value of less than 
$100, including things savoring of the realty, shall be 
fined not more than $200 or be imprisoned for not more 
than one year, or both. And in all convictions for 
larceny, either grand or petit, the trial justice may, in 


his sound discretion, order restitution to be made of 
the value of the money or property shown to have been 
stolen by the defendant and made way with or other- 
wise disposed of and not recovered. 


SUMMARY OF ARGUMENT 


There was no error in the court’s charge. Appellant having 
failed to object to the court’s instructions and having failed to 
request specific instructions, may not raise the issue for the 
first time on appeal. Not having given the trial judge an op- 
portunity to remedy the defect, if any, appellant may not now 
upset “the orderly administration of justice” which “dictates 
that counsel advise the court on the issues to be presented in 
instructions.” Moore v. United States, infra. 

Rule 52(b), F.R.C.P. was not violated in the instant case. 


5 
ARGUMENT 


L Thecourt’s instructions were proper. Since appellant failed 
to object thereto and to request special instructions he 
may not now raise the issue for the first time on appeal 
Appellant’s contentions that (1) the trial judge committed 

error in instructing the jury as to credibility (2) that the trial 

judge failed to instruct the jury to disregard the police officer’s 
testimony regarding Anderson’s admission if they found that 
the police had used physical force upon the witness; (3) that 
the trial judge committed error because he failed to instruct 
the jury that Anderson’s admission should have only been con- 
sidered as bearing upon credibility and not as affirmative 

evidence as to appellant’s guilt, must fail. He concedes (1) 

that no objections were made to the court’s instructions and 

(2) that no requests were made to the trial judge to include 

those matters to which he now takes exception. He relies 

upon Rule 52(b), Federal Rules of Criminal Procedure and 
contends that despite his failure to comply with the rule, 

“plain error” was committed. This Court in numerous cases 

has stated that failure to object or submit requests for instruc- 


tions forecloses raising this issue for the first time on appeal. 
In Moore v. United States, 104 U.S. App. D.C. 128, 262 F. 2d 
216 (1958) this Court stated: 


We agree with the government that “[T]he orderly 
administration of justice dictates that counsel advise 
the court on the issues to be presented in the instruc- 
tions”. A defendant may not lie back, take his chance 
on acquittal on the issue on which he places his main, 
or, 2s in this case, his sole reliance, and, when that fails, 
seek to have a judgment of conviction reversed on the 
ground not pressed on the trial court. 


2 * * * * 
Certainly there was no objection to the court’s charge, 


and, just as certainly, appellant is entitled to no relief 
under Rule 52(b). 
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In Willis v. United States, 106 US. App. D.C. 211, 271 F. 2d 
477 (1959) this Court stated: 


In the absence of # request for a charge, reversal is 
justified only if the failure to instruct constitutes a 
basic and highly prejudicial error. (Cases omitted.) 

Tn discussing the case of Obery v. United States, 95 US. App. 
D.C. 28, 217 F. 2d 860 (1954), cert. denied, 349 U.S. 923 (1955) 
the court continued: 


No request for these instructions have been made at 
the trial. We affirmed on the theory that an omitted 
instruction for which there had been no request could 
never warrant reversal unless it concerned “crucial 
issue either of law or of fact of a sort with which the 
jury cannot properly deal without & particularized in- 
struction from the court.” 


See also Ruffin v. United States, 106 U.S. App. D.C. 97, 269 
F. 2d 544 (1959), cert. denied, 361 US. 865, and Benatar v. 
United States, 209 F. 2d 734, 744 (9th Cir. 1954), cert. denied, 
347 U.S. 974, where the court stated: 


It is true that a “fundamental” instruction should 
be given by the Court, regardless of a proper request or 
objection. But an instruction that needs to be related 
to the facts at bar in order to be proper, is not a “fun- 
damental” one. 


* * * * ° 


It is precisely to such special instructions, related to 
the particular facts of a given case, that Rule 30 of the 
Federal Rules of Criminal Procedure applies. If every 

. failure to give such instructions is to contsitute “plain 
error”, 50 as not.to require a proper request or objec- 
tion, we might as well jettison Rule 30 altogether. 

Nor should the application of the Rule be reserved 
for trivial and immaterial matters, where error com- 
plained of would not be reversible anyway. 

The Rule tends to discourage an advocate from mak- 
ing cryptic objections to the Co ’s instructions, and 
then, if the verdict goes against him, relying upon the 
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alleged error as a deprivation of his Constitutional 
rights. The Rules generally are designed to prevent 
counsel from holding his cards to his vest. 

Rule 30 should not be whittled down to suit the indi- 
vidual inclinations of particular judges in particular 
cases. It has a salutary purpose and should be hon- 
ored. more in the observance than in the breach. 


For the same rulings in other circuits and in this circuit see: 
Ryan v. United States, 278 F. 2d 836 (9th Cir. 1960); Bieber 
v. United States, 276 F. 24.709 (9th Cir. 1960); Dukes v. United 
States, 278 F. 2d. 262, — U.S. App. D.C. —; Grant v. United 
States, 255 F. 2d 341 (6th Cir. 1958), cert. denied, 358 U.S. 
828; Hagans v. United States, 261 F. 2d 924 (5th Cir. 1959), 
cert. denied, 359 U.S. 967; Hayes v. United States, 238 F. 2d 
318 (10th Cir. 1956), cert. denied, 353 U.S. 983; Northcraft v. 
United States, 271 F. 2d 184 (8th Cir. 1959); Ruffin v. United 
States, 269 F. 2d 544, 106 U.S. App. D.C. 97 (1959), cert. de- 
nied, 361 US. 865; United States v. Cioffi, 242 F. 2d 473 (2nd. 
Cir. 1957), cert. denied, 353 U.S. 975; United States v. Kanton, 
264 F. 2d 588 (7th Cir. 1959); Wegman v. United States, 272 
F.2d 31 (8th Cir. 1959). 

It is apparent that the judge’s instruction at the time it was 
given regarding credibility appeared to be in favor of the de- 
fendant. The only witness at, whom the “finger of perjury” 
was pointed was appellant’s former co-defendant. Appellant 
cross-examined upon and argued this point to the jury so that 
they were fully aware of that issue. When the trial judge in- 
structed the jury that they were at liberty to disregard the 
testimony of any witness whom they believed had perjured 
himself unless they found it corroborated by testimony of 
another, he, in effect, advised them that if they believed the 
government’s witness had perjured himself the only way that 
they could believe his testimony would be because the testi- 
mony was corroborated and they believed the corroborating 
witness. It would seem that in this posture of the case this 
could have been the reason why trial counsel did not object at. 
the time the instruction was given because he thought and 
felt that this instruction was favorable to his client. The fact 
that the end result turned out unfavorable to him gives him no 
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grounds at this time to raise the issue in this Court. Moore 
v. United States, supra. In any event we submit that the en- 
tire charge when taken as a whole was fair and complete and 
falls within the language set forth in Northcraft v. United 
States, 271 F. 2d 184 (8th Cir. 1959) where the court stated at 
page188: 

Generally, the fairness of an instruction cannot be de- 
termined by considering segregated portions of the in-~ 
structions out of context, but the instructions must be 
considered as a whole [Cases omitted]. 

Appellant’s contention that the judge failed to instruct the 
jury regarding the effect of Anderson’s testimony must fail 
because the trial court, at the time Anderson’s testimony was. 
taken, instructed the jury that the sole purpose of the ques-~ 
tions and answers at that point was to reflect upon 
the credibility of the witness rather than to determine the 
question of guilt or innocence. (J.A.27). It is apparent that. 
counsel was aware of this and satisfied with its effect on the. 
jury. So much so that he deemed it unnecessary to request a. 
special instruction. No objection was made to the admission- 


on the ground of coercion. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the. 
District Court be affirmed. 
Otrver Gascx, ~ 
United States Attorney. 
Cart W. BrxcHer, 
NatHan J. Pavison, 
Assistant United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


1. Appellee's primary argument is that the failure 
of Appellant's trial counsel to object to asserted errors in 


Judge McGuire's instructions preoludes reversal of the judg- 


ment below. (Appellee's brief, pages 1-5). But Rule 30 of the 


Federal Rules of Criminal Procedure does not prevent appli- 
cation of the "plain error" rule to errors in the charge. 
This Court has specifically applied Rule 52(b) to such defects. 
See Taylor v. United States, 95 App. D.C. 373, 379 (1955), 
222 F.2d 398, 404; Surratt v. United States, 106 App. D.c. 49 
(1959), 269 F.2d 240, Here--as noted on pages 5-14 of 
Appellant's main brief--the errors in the charge were plain, 
substantial and prejudicial to Appellant. 

2. On page 8 of its brief, Appellee notes that 
during cross-examination of Anderson, the defense alibi. 
witness, the jury was instructed that "the sole purpose of 
the questions and answers at that point was for the purpose 
of attacking the credibility of the witness rather than to 


determine the question of guilt or innocence." (See also 
Appellee's brief, page 3). The implication appears to be 
that the jury was instructed not to regard the Anderson ad- 
mission as probative of the Appellant's guilt. But evidence 
of the Anderson admission was not provided by Anderson, It 


was Supplied, after the Anderson cross-examination, by 


Detective Wesley on direct examination by the prosecution, 
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The admission--atcributed by Wesley to Anderson--was of course 


that Anderson and the Appellant had been together at the scene 
of the orime on the night of the crime. (Wesley, Tr. 30), 

The limiting instruction on the effect to be given the 

earlier oross-examination of Anderson (J.A. 27) was not ex- 
tended, explicitly or implicitly, to the Wesley testimony. 

And the proseoutor's summation (J.A. 32-33) invited the jury 
to treat the Anderson admission as affirmative evidence of 
Appellant's guilt, 

3. Appellee also misconstrues Appellant's point on 
the instruction on testimony of someone believed by the jurors 
to be & perjurer, Appellee describes the charge thus: ",... 
the only way they [jurors] could believe his [possible 
perjurer's] testimony would be because the testimony was 
corroborated ...." (Appellee's brief, page 7). But Appellant 
has no quarrel with that aspect of the charge which permitted 
the jurors to credit the testimony of someone believed by 
them to have perjured himself. This is a decision which the 
Jury was entitled to make. 

Appellant's objection 1s that the charge denied to 
the jury a right of equal importance--the right to disregard 
testimony of someone believed by them to be a perjurer, 
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regardless of whether or not the testimony in question was 
corroborated by another witness. Thus, Appellee's statement 
that "the only way they [jurors] could believe his testimony 
+.." misses the point, The charge required the jurors to 
credit testimony of a perjurer if such testimony was cor- 
roborated by somebody else. As shown on pages 5-6 of our 
main brief, this constituted an erroneous and prejudicial 
limitation on the jury's discretion. 


Respectfully submitted 


John W. Douglas 


Attorney for Appextant 
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ourt of Appeals) 
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September 26, 1960 
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